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found in the present case that in this particular
Committee there were eight elected and two nomi-
nated members and the requirement was there-
fore fulfilled. It was argued before the Bench at
the time of the appeal that the date, with reference
to which the constitution of the Committee must
be viewed, is the date of the notification imposing
the tax, but even if so, it was found that the elect-
ed members did form three-fourths of the total
number of members on that date. Both these are
in reality findings of fact and no substantial question
of law seems to arise. It was not even suggested that
this is otherwise a fit case for appeal. In my opinion,
therefore, it is not possible to grant leave to the
petitioners to appeal to the Supreme Court and this
petition must accordingly be dismissed. I would
not, however, in the circumstances, burden the peti-
tioners with costs.
Buanparg, C. J. I agree.
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Before Kapur and Dulat, JJ.
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Execution Second Appeal No. 565 of 1952:

Administration of Evacuee Property Act (XXXI of
1950) as amended by Administration of Evacuee Property
(Amendment) Act (XI of 1953)—Sections 2(f) and 17—
Mortgagee rights vesting in mon-evacuee in lands belong-
ing to an evacuee—Whether exempt from attachment and
sale in execution of decree—Practice—Second Appeal—
Change of law at the time of the hearing of the appeal—
Court, whether can take notice thereof.

D. H. attached mortgagee rights in certain land. The
non-evacuee J. D. objected that the land belongs to Mus-
lims who had gone away to Pakistan and, therefore, being

evacuee property was exempt from attachment and sale
in the execution of the decree.

The residents
of Jhajjar
etec.

v.
The Municipal

Committee of
Jhajjar.

Dulat, J.

Bhandari, C. J.

1954
Nov. 2nd




Dulat, J.

1208 PUNJAB SERIES [voL. »

Held, that the mortgagee rights could be attached and

sold in execution of the decree as they were not “evacuee
property” as defined in section 2(f) of the Administration
of Evacuee Property Act, 1950, as amended by Administra-
tion of Evacuee Property (Amendment) Act, XI of 1953.

Held further, that it is the property of the evacuee
which is “evacuee property” and not any right or interest
therein.

Held also, that the law to be applied at the time of the
hearing of the second appeal is the law in existence at the
time the appeal is decided.

Sheikh Mohammad Din v. Thakur Singh (1), distin-
guished from and Lachmeshwar Prasad Shukul’s case
(2), followed.

(Case referred to Division Bench by Hon’ble Mr.
Justice Dulat, on 18th June, 1953, for decision.)

Execution Second Appeal from the order of Shri J. S.
Bedi, District Judge, Ambala, dated the 19th April, 1952,
affirming that of Shri J. N. Kapoor, Senior Sub-Judge,
Ambala, dated the 25th January, 1952, dismissing the objec-
tions with costs.

SHamatr CHAND and P. C. Jawn, for Appellants.
H. L. Sarw, for Respondent.

ORDER.

Durar, J. In execution of a decree against
Sarup Singh and others, the decree-holder, got cer-
tain mortgagee rights in a piece of agricultural land
attached. The judgment-debtors objected on the
ground that the property, i.e. the land itself belonged
to certain Muslims who had gone away to Pakistan
and it was therefore evacuee property and for that
reason exempt from attachment and sale in execution
of the decree. This argument has beenrepelled by
the Courts below on the view that the property

(1) 54 P.L.R. 415
(2) 1940 F.C.R. 84
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sought to be sold in execution of the decree is merely SarOOPt Singh
the mortgagee rights, and as those mortgagee rights evc

do not belong to any evacuee they connot be called Bhagwan Das.
evacuee property.

Dulat, J.

Mr. Shamair Chand contends that the whole
property in this case, that is, the piece of land in ques-
tion including the mortgagee rights, is evacuee pro-
perty because certain persons, who are evacuees, have
an interest in that piece of land. Left to myself, I
would not be inclined to accept this line of reasoning,
as I feel that such an interpretation might lead to
extremely awkward and inconvenient results. Mr.
Shamair Chand has, however, drawn my attention
to a judgment by a Division Bench of this Court
(Khosla and Harnam Singh JJ.), Sheikh Mohd. Din
v. Thakar Singh and Custodian of Evacuee Property
for the State of Punjab (1), in which although this
matter was not directly decided, a clear opinion
favouring Mr. Shamair Chand’s present argument
was expressed. In these circumstances, it is, I think
proper, that this matter, now that it has arisen, should
be authoritatively decided. Both counsel are of this
view as the question is likely to arise in a large num-
ber of cases. I would, therefore, refer this case for
decision to a Division Bench subject to the orders of
my Lord the Chief Justice.

JUDGMENT OF THE DIvISION BENCH.

Kapur, J. This is an appeal brought by the judg- Kapur, J.
ment-debtors against an appellate order of District
Judge Jagjit Singh Bedi, dated the 19th April, 1952,
dismissing the judgment-debtors’ objections under
section 47 of the Code of Civil Procedure and allowing
the execution to proceed.

The facts of this case are given at great length
in my judgment Sarup Singh v. Bhagwan Das (2), and

(1) 54 P.L.R. 415
(2) 53 PL.R. T8
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it is not necessary to repeat them. Now the objections
raised under section 47 of the Code of Civil Proce-
dure are that the formalities required by law in re-
gard to attachment have not been complied with and
that the property is evacuee property and as such
cannot be attached and ‘sold in execution of the dec-
ree. The property in-dispute which is sought to be
sold are mortgagee rights in favour of the judgment-
debtors in lands which belong to persons who are
now evacuees.

The learned District Judge has held tilat the
argument in regard to the non-compliance with the
provisions .of Order XXI rule 54 of the Code of Civil
Procedure has not been made -out and that the for-
malities required have been complied with.

When the matter was jplaced before my learned
brother Dulat, J., the real question which arose for
determination was whether mortgagee rights in
lands, belonging to a persan who has become an
evacuee, are also exempt from attachment and sale.
The mortgage had been created in favour of the pre-
sent judgment-debtors by a Muslim who has now
become an.evacuee and it was this estate which was
sought to be attached and sold in execution.

‘Mortgage’ has been defined in section 58 (a) of
the Transfer of Property Act as “transfer of an
interest in specified .immovable property * * *”,
and this interest is itself capable of transfer. Thus
a mortgagee can transfer by way of sub-mortgage or
by way of sale his rights in property mortgaged -to
him. Therefore, according to the notions of property,
there are two estates created in the same property,
that is, equity of redemption and mortgagee rights.
Although mortgage is a transfer of specific immov-
able property to secure a debt, the mortgagor none-
the-less remains the owner of the specific property
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charged' although mortgagee rights are separate S'aroogchihgh

rights which vest in somebody else—the mortgagee. .

Salmond on Jurisprudence, p. 442 (10th Edition). Bhagwan Daa

_ Before the amendement of 1953 ‘evacuee property’ Kapur, J.

was: defind: in: sectionr 2(f) of the' Administration of

Bvacuee Property Aet, Act XXXI of 1950, as fol-

Iows :— ‘

’ “Bvacuee property’ means any property in
which an cvacuee has any right or interest
whether personally or as a trustee or as
a: ‘beneficiary or in any other capacity
and includes any property—"’

and in section 2(i) ‘property’ was defined to. mean

property of any kind and includes any right or

interest in such property.

' The: question: for deeision is whether mortgagee
rights which are vested in a verson who'is not an
evacuee are-by themselves evacuee property. Mr.
Shamair Chand submi‘s that they are, and he relies
en- ar Division- Beneht judgment,. Sheikh Mohammad:
Din-v.. Thalour Singh, (1). In that case the mort-
gagee-had brought a- suit for enforcement of his
mortgage by sale of the property and it was in. that
connection that it was. held that the property was
evacuee property because what was sought to be sold-
in that case was not mortgagee rights but the whole
of the property as is.provided for under Order XXXIV
of the Code of Civil Procedure and in deciding that
matter at. page 421 Khosla.J.. observed—

“The next point to consider is whether mort-
gagee rights.not being rights which belong
to. an evascuee can-be deemed to be evacuee:
property. This argument really makes
no difference to the case because it was
the whole property which was ordered to

be sold and not only the mortgagee
rights therein * * »*»

(1) 54 PLR. 415, T
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Saroop Singh and then the learned J udge went on to give his inter-

ete.
.

pretation of section 2 (1) of the Administration of

Bhagwan Das. Evacuee Property Act. In my opinion that questlon

Kapur, J.

Dulat, J.

really did not arise.

In the present case what is sought to be sold, as
I have said, are mortgagee rights as distinct from
the specific immovable property mortgaged and
also as distinct from the equity of redemption which
vest in the mortgagor himself. As I read the sec-
tion, it is not evacuee property which is being sold
but the rights of the present judgment-debtors
which are mortgagee rights which are not evacuee

property.

The Legislature has now amended the Act by
section 2 (¢) of Act XI of 1953 and under the new
definition ‘evacuee property’ means ‘any property of
an evacuee (whether held by him as owner or as a
trustee or as a beneficiary or as a tenant or in any
other capacity), and includes any property
which has been obtained by any person
from an evacuee after the 14th day of
August, 1947, by any mode of transfer which is not
effective by reason of the provisions contained in
section 40.” And this definition makes it clear that
it is the property of an evacuee which is evacuee pro-
perty and not any right or interest therein. This
really makes the position clearer and as was said in
Lachmeshwar Prasad Shukul’s case (1), the law to be

applied at the time of second appeal is the law in
existence at the time the appeal is decided and there-

fore the new definition would really be applicable and
under this mortgagee rights which are vested in the
judgment-debtors are not evacuee property. I would
therefore dismiss this appeal with costs.

Durar, J. Iagree

(1) 1940 F.CR. 84



